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468 KINGMAN v. FRANK. 

The Supreme Court of New York. 
KINGMAN v. FRANK. 

Where a married woman, having a separate estate or business, employs her hus- 
band to manage the same, and agrees to par him a stated compensation for his ser- 
vices, a chose in action in his favor against her is created, which, on her failure to 
pay, can be reached by a judgment creditor of the husband. 

Appeal from a judgment entered upon an order sustaining a 
demurrer to a complaint. 

Daniels, J., delivered the opinion of the court. 

This suit was brought by the plaintiff as a judgment creditor of 
the defendant Gustave Frank, after the issuing and return of an 
execution unsatisfied against his property. The only property which 
it was alleged he had that was applicable to the payment of the 
judgment, was a debt of $1040 owing to him from his wife. This 
debt was alleged to have arisen for services performed by him in her 
employment, under an agreement by which she agreed to employ 
him to manage and superintend a separate business carried on by her 
as a dealer in dry goods and notions, for which she agreed to pay 
him eight dollars a week. It is further alleged that he entered upon 
the performance of the agreement, and continued under it in her 
service until the alleged indebtedness had accrued in his favor. 

The demurrer was served upon the alleged ground that these 
facts did not constitute a cause of action, and it was sustained by 
the court for the reason that the husband himself could not enforce 
the payment of his salary by an action against his wife. 

That she should employ him as she did to perform services for 
her in her separate business, resulted from the statutory provision 
empowering her to carry it on the same as though she was an unmar- 
ried woman, and the existence of that power of employment derived 
from this statutory authority has already received the sanction of 
the courts : Fairbanks v. Mothersell, 60 Barb. 406 : Abbey v. 
Deyo, 44 N. Y. 343 ; Foster v. Persch, 68 Id. 400. 

As she could enter into a lawful contract for the employment of 
her husband in this manner, and has been required by the statute 
to be considered as a feme sole in the exercise of the authority con- 
ferred upon her, it would seem to follow that she could obligate and 
bind herself for the payment of the stipulated compensation. From the 
facts made to appear, the sum of money alleged in the complaint, has 
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been earned by him, and become payable from her for the perform- 
ance of his services under a lawful agreement entered into by her, 
and it is to be presumed in support of the plaintiff's action that she 
would be willing to pay over the amount voluntarily to him in satis- 
faction of his demand against her husband, as soon as the legal 
right to receive payment shall be acquired in these proceedings from 
he'r husband. Certainly the court has no ground to assume, and 
for that reason to defeat the action, that she would not honestly and 
fairly perform her contract by payment of the money as soon as the 
plaintiff shall be placed in a position where he would have a legal 
right to receive it. 

But it will not follow from the inability of the husband to collect 
the debt by means of legal proceedings, that the plaintiff would be 
prevented from doing so by reason of the same disability, if it 
should be considered to exist. For this disability would extend no 
further than to affect the remedy, and would not stand in the way 
of the plaintiff to recover the debt, or of a receiver appointed for 
that purpose under a proper judgment of this court. To warrant 
such a recovery all that would seem to be necessary is an obligation 
on the part of the wife to pay the money, and that obligation has 
been created by her contract and the performance of her husband's 
services under it. These facts together with the acquisition of the 
demand by the plaintiff, or by a receiver in the action, would be all 
that could be legally required to maintain an action for the recovery 
of the debt. In this respect the case would resemble that of a for- 
eign executor or administrator who while he could not maintain an 
action in this state to recover a demand due to the testator or intes- 
tate might still assign it to another person, who could upon the title 
so acquired, successfully prosecute such an action. And that an 
assignee might in like manner recover this demand would seem to 
follow from the principle of Fitch v. Bathbone, 61 N. Y. 576. 
For if the assignee of the wife may maintain an action against her 
husband for the conversion of her property, it would seem to follow 
that the assignee of the husband might also maintain an action 
against the wife to recover the amount of an indebtedness she bad 
lawfully incurred to her husband. 

The case of Perkins v. Perkins, 2 Barb. 561, when its circum- 
stances are considered, will not appear to be an authority sustaining 
the conclusion arrived at by the special term. The other author- 
ities as well as the result of the statute to which reference has been 
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made, appear to be sufficient to enable the plaintiff to maintain this 
action, and to obtain satisfaction of his demand out of the legal 
obligation created against the wife in favor of her husband. 

The judgment should be reversed with costs, and judgment 
should be directed for the plaintiff on the demurrer, with leave to 
the defendants to withdraw the demurrer and answer in twenty days 
on payment of the costs of the demurrer and of this appeal. 

Davis, P. J., and Brady, J., concur. 



The capacity of a married woman to 
have and to deal with her separate estate, 
and to contract, and to trade and do busi- 
ness, comes from the equity doctrine, and 
the respective state statutes ; yet the 
question involved in the foregoing case, 
is of general application, and not limited 
by statutory restrictions. 

In the above case it was held that the 
husband's wages, due from his wife for 
his services under contract in her sepa- 
rate business, are subject to his debts. 
But the question of general interest is 
whether or not the husband's creditors 
can reach the fruits, products or results 
of his labor, skill and industry, created 
in the conduct or management of his 
wife's business or estate. 

As a rule, this product or result is first 
his wages, or compensation, when it is 
agreed that he shall receive compensation, 
or secondly, it is the benefits, increase or 
profits, which his wife's separate estate 
or business receives from that labor and 
skill, when there is no such agreement for 
compensation. 

In the former case the benefits from 
the husband's labor and skill accrue to 
the husband, and in the latter case, to the 
wife. In the former case, it is based on 
agreement for compensation, and in the 
latter it is not. The courts hold, 
that in the former case the product 
of the husband's labor and skill, to wit : 
his wages or compensation are subject to 
his debts, and in the latter case, such pro- 
duct to wit: 1. When his labor is be- 
stowed gratuitously on her separate estate 
or in her business. 2. When there is no 



agreement for compensation ; and 3, 
when he gratuitously makes improve- 
ments upon her separate estate, are not 
subject to his debts. 

In any case, the subject-matter and the 
thing which the husband's creditors want, 
is the fruit, product or result, of the 
husband's labor. Because one is not 
gratuitous the product is liable, and be 
cause the other is gratuitous, such pro- 
duct is not liable. 

It is not gratuitous when it is agreed 
that he receive compensation for his 
labor, and it is gratuitous when there is 
no agreement for compensation for his 
labor, or for his improvements on her 
property. 

The husband's creditors want this pro- 
duct, or result, or fruit of the husband's 
labor, no matter under what form it may 
appear. If they can reach it when it is 
in the form of an agreement for compen- 
sation, there can be no logical reason 
why they should be prevented from reach- 
ing it when not produced under the form 
of such agreement. 

In consequence of the great contrariety 
of the opinions, and the unsatisfactory 
condition of the reasons adduced, all the 
decisions are here reviewed, and they 
seem to settle the following : 1st. That the 
husband'swages or compensation is liable. 
2d. When he works without any agree- 
ment as to compensation, the product or 
fruits of his labor and skill are not liable. 
3d. When he voluntarily places improve- 
ments or repairs on her separate pro- 
perty, such improvements or repairs, 
cannot be touched by his creditors. 
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The first is settled as stated, by the 
weight of authority. 

With respect to the second, Mr. Bump, 
(Fraudulent Conveyance 269), states 
that the conclusions deducible from the 
decisions are that the law will not com- 
pel a debtor to earn money to pay his 
debts ; hence he can labor or not. If 
he 1 labor he can limit his earnings to ac- 
tual subsistence, or to the support of 
himself and family. He is under no legal 
or moral obligation to appropriate his 
earnings to the benefit of his creditors, and 
leave himself and family to suffer from 
hunger and want ; and after a contract 
has been partially performed, he may re- 
fuse to complete it, and a new arrange- 
ment may be made for the purpose of 
protecting his subsequent earnings ; but 
he cannot make an assignment of his 
future earnings with the intent to delay, 
hinder or defraud his creditors. But 
beyond the necessary wants of himself 
and family, there is a limit which the 
law does not allow him to transcend. 
He is not permitted to treasure up a fund 
accruing from his labor or vocation, what- 
ever it may be, and claim that it shall be 
protected for the benefit of himself and 
family against the demand of creditors. 
Every agreement or contrivance entered 
into with a view to deprive his creditors 
of his future earnings, and enable him 
to retain and use them for his own benefit 
and advantage, or to make a permanent 
provision for his family, is fraudulent 
and void. Although his creditors can- 
not compel him to labor for the purpose 
of satisfying their demands, yet they 
have a just claim in law upon the Jruits 
of his labor. The law does not permit 
him to carry on a business in the name 
of his wife, so as to invest the proceeds 
of his skill and labor in her name. If 
she has a separate estate, she may em- 
ploy him and compensate him for his 
services, but the employment must be in 
good faith and not merely colorable. If 
the character of an agent is assumed in 
an improper case, the law disregards it. 



An arrangement by which the husband 
acts as his wife's agent, without any 
compensation or for an insufficient com- 
pensation is, in effect, an attempt to 
make a voluntary conveyance of the pro- 
ducts of his skill and labor in her favor, 
and is void against his creditors. She is 
entitled to her money with interest, and 
the balance will be appropriated to the 
payment of his debts." 

These deductions are not wholly satis- 
factory, nor entirely accurate, nor fully 
in accord with the cases cited. The 
ruling in Leslie v. Joyner, 2 Head 514, 
was based upon that in Hamilton v. Zim- 
merman, 5 Sneed 89, where the court 
stated that whilst the husband is under a 
positive obligation in law and morals to 
support his wife and family, "he cannot 
make it the pretext for covering up and 
protecting from the just claims of cred- 
itors any surplus fund accruing from his 
labor or vocation, whatever it may be." 
Griffin v. Cranston, 1 Bosw. 281, held 
valid an agreement of an insolvent to 
work for his board, unless future profits 
were earned in consideration of an as- 
signment where the assets were not suffi- 
cient to pay his debts. In Sofdship v. 
Patterson, 7 Watts 547, the court held 
valid the husband's agreement to work 
for the subsistence of his family, and 
that such products or results of his labor 
were not subject to the payment of his 
debts ; stating that the husband was " at 
liberty to dispose of his services for his 
own purposes and on his own terms. 
His tangible earnings would become lia- 
able to execution for his debts ; but he 
was not under even a moral obligation 
to restrict his efforts exclusively to the 
liquidation of them. He might lawfully 
devote himself to the maintenance of his 
family only." The case of Teeter v. 
Williams, 3B. Mon. 562, was an attach- 
ment of a sum actually due, and it was 
held that the court had no power to com- 
pel a debtor to perform a contract for 
labor, so that the creditor may have the 
benefit of the price, and in any case the 
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court would not fail to allow the debtor 
out of the proceeds of his labor sufficient 
for the support of himself and family. 
Tripp v. Childs, 14 Barb. 85, was de- 
cided on the ground of positive fraud 
and -does not support the text : Gragg v. 
Martin, 12 Allen 498, held invalid an 
assignment of future wages when made 
for the purpose of preventing such wages 
from being attached. 

In Patterson v. Campbell, 9 Ala. 933, 
the parent invested the fruits of his labor 
in real estate and took the title in the 
name of his infant daughter. It was 
urged that the debtor had the right to 
appropriate the proceeds of his labor to 
the advancement of his children in pre- 
ference to his creditors, but the court 
held that he could provide a support but 
not by "investing them with the title to 
property, which in most if not all cases, 
must necessarily be a secret trust enur- 
ing to the benefit of the parent." 

In Waddingkam Ex. v. Loker, 44 
Mo. 132, although it was held that pro- 
perty donated to the wife and daughters 
of a debtor could not be touched by the 
husband's creditors, the court stated 
that the law will not permit a man to 
withdraw his property from his cred- 
itors ; nor, if in debt, permit him to 
devote his capital, industry or credit 
to the accumulation of property for his 
own use or the use of his family, to the 
exclusion of his creditors. 

In Mam v. Schafer, 60 Barb. 317, 
the question was whether or not the 
money and labor furnished by the hus- 
band in the erection of a house upon 
his wife's separate property, was sub- 
ject to the payment of his debts ? The 
court stated that if the debtor con- 
tributed something in the nature of pro- 
perty, it could be reached. ' ' Something 
which the creditor had the right to claim 
as property, and which could be appro- 
priated and converted into money by 
legal process to satisfy a debt or de- 
mand. If it was something else, such 
as the mere labor or skill of the debtor 



gratuitously bestowed, no such relief 
could be had on account of it. The law 
gives the creditor a lien and claim 
upon the property of his debtor, upon 
the fruits of his labor and skill when 
received or earned, but no lien or claim 
upon his capacity to labor, or upon his 
skill and ingenuity. His labor and skill, 
upon which a creditor has no lien or 
claim of any kind, the debtor may, if he 
6ees fit, give away to another, and the 
creditor can have no remedy against the 
recipient, if it is is fact a mere gift. 
And so it has been held, that a husband 
who acts as agent for his wife and over- 
sees her affairs gratuitously, does not 
thereby render his wife liable to his 
creditors for what such services might 
be worth if compensation were to be 
made." Buckley v. Wells, 33 N. Y. 
518. 

The object in Quidort, Admr. v. Per- 
geaux, 3 C. E. Green 472, was to 
subject property in the wife's name, 
acquired by the joint efforts of husband 
and wife in a certain business, to the 
satisfaction of the husband's debts, and 
the court held the affirmative, stating, 
" while a husband may, as against his 
creditors, allow his wife to have for her 
separate use the earnings of herself and 
the labor of their minor children, he 
may not give to her, to be invested in 
her own name, the proceeds of his own 
business, skill and labor. Else it would 
follow that any married man who be- 
came embarrassed could transfer his 
business to his wife, and continue it 
himself in her name with all his skill 
and ability ; and if she only took or 
seemed to take some part in the trans- 
action of it, might inTest the proceeds 
of his labor and management in the 
name of his wife and set his creditors at 
defiance." 

The court, in Keeney v. Good, 21 
Pcnn. St. 349, stated that a husband 
"cannot be prevented from applying 
the fruits of his personal industry to the 
maintenance and education of his family ; 
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for the wages of his labor are not liable 
to attachment. But after supporting his 
family he must give the best exertions of 
his mind and body to his creditors. This 
is but his reasonable duty — a duty sanc- 
tioned by all laws, moral, civil and 
divine." But the facts in this case 
showed that the property and business 
were purchased on credit, and much of 
the purchase-money paid from the profits 
of the business, although carried on by 
the husband in the name of the wife. 
The question was under these facts, who 
owned the hogs purchased by the hus- 
band with money derived from that 
business ? The same court used differ- 
ent language in Bush v. Vought, 5 P. F. 
Smith 437, where the question was, 
whether or not the products of the 
wife's farm, produced by the labor of 
her husband and minor children, were 
liable for his debts, and held they 
were not, stating that there is no law 
which compels a debtor to labor for 
his creditors, or gives them a remedy 
against his personal efforts. When his 
labor is in the form of property, it is lia- 
ble for his debts. He may gain a debt for 
his wages but no title to the products, and 
if he labors for his maintenance alone, his 
creditors have no remedy against the pro- 
duct. A husband who voluntarily labors 
on his wife's farm, acquires no title to 
such product, and hence, his creditors 
cannot touch it. And see Manderbach v. 
Mock, 5 Casey 43 ; Gillespie v. Miller, 
1 Wright 247 ; McCullough v. Porter, 4 
W. & S. 177, to the same effect. Yet, 
in Bucher v. Ream, 18 P. F. Smith 42 1, 
the stock and produce raised by the hus- 
band's labor on the farm rented by the 
wife, were held liable for the husband's 
debts ; but this ruling was probably 
based on the ground that the wife did not 
have a separate estate to make the basis 
for renting the farm, hence it was the 
husband's property. 

In National Bank v. Sprague et al., 5 
C. E. Green 22, the court held that "in 
all cases where a business is carried on 
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by husband and wife, in co-operation, 
and the labor and skill of the husband 
are contributed and united with those of 
the wife, the business will be considered 
as that of the husband, and not of the 
wife, and the proceeds will not be pro- 
tected for her as against his creditors." 
This case involved the primary question 
of fraudulent conveyance, and the facts 
that the wife had no prior separate estate, 
and that she gave a power of attorney to 
her husband, who was embarrassed, to 
carry on, in her name, the business he 
was then conducting, proved the intent 
to defraud. But see Pauley v. Vogel, 
42 Mo. 291. 

The court, in Burger v. White, 2 Bosw. 
92, stated that the fruits of the husband's 
labor, or of the joint labor of husband 
and wife, were subject to the husband's 
debts, yet upon the facts in the case, 
that the wife carried on the business her- 
self, in her own name, with the husband's 
knowledge, who neither assented or inter- 
fered, the court held that such business, 
and the profits thereof were not liable for 
the husband's debts. 

The facts in Glidden, Murphin $• Co., 
v. Taylor, 16 O. St. 509, were : The 
husband, who had failed in the manufac- 
turing business, started anew, in the same 
business, with his wife's money, as her 
agent and trustee. The wife gave no 
personal attention to the business. The 
business was successful, through the per- 
sonal service and skill of the husband, 
and the profits were, in part, used to sup- 
port the family, part invested in property, 
in the wife's name, and the husband used 
part. There was no contract for com- 
pensation for the husband's services, and 
no accounts were kept between them. 
The court held the property, except the 
amount the wife invested, subject to his 
debts, stating that an arrangement be- 
tween husband and wife, whereby the 
husband undertook to carry on the busi- 
ness, in his wife's name, and for her 
benefit, was a voluntary settlement of the 
products of his skill and industry in favor 
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of his wife, and hence, void as to cred- 
itors. The principle is the same whether 
it affects property already acquired, or 
only future acquisitions. And if the 
wife suffers her money to he employed 
by her husband, and blended with his 
earnings, so that it cannot be separated, 
though the business be conducted in her 
name, the most favorable attitude she can 
be allowed to assume, in a controversy with 
his creditors, is that of a creditor in equity. 
The same ruling, substantially, was made 
in Shackleford v. Collier, 6 Bush 149, 
where it was held that the property in 
controversy, was, in part, separate 
estate, and in part, the products of the 
husband's labor, and that after securing 
to the wife her interest, the ' ' residue 
was subject to the claims of the husband's 
creditors," although if the property 
accrued in consequence of the money or 
property of the husband, subject to the 
claims of antecedent creditors, the wife's 
claim will generally be made to yield to 
those of his creditors. This doctrine was 
enunciated in Wilson v. Loomis, 55 111. 
852; Broumell v. Dixon, 37 Id. 198; 
Wortman v. Price, 47 Id. 22 ; Elijah v. 
Taylor, 37 Id. 249 ; Dean v. Bailey, 50 
Id . 48 1 . The court, in Wilson v. Loomis, 
stated that if a married woman place her 
own funds (and a priori her property) 
in her husband's hands, to carry on a 
general trade in the wife's name, and the 
husband, by his labor and skill, increase 
the funds invested, the entire capital em- 
barked in the enterprise, together with 
the increase, may be held subject to the 
claim of husband's creditors. It would 
be, said the court, as unlawful for the 
husband to appropriate the result of his 
labor and skill to the exclusive use of his 
wife, as her separate property, as it 
would be to thus appropriate his money, 
which, in either case, would be a fraud 
upon his creditors. Brownell v. Dixon, 
held a billiard table, and the profits of 
the saloon business in the wife's name, 
but managed by the husband, subject to 
his creditors. Wortman v. Price held 



the products of the husband's labor, and 
the stock purchased by the husband in 
the wife name, with her funds, liable to 
his creditors, the court stating that the 
wife cannot appropriate the fruits of her 
husband's time, skill and industry, when 
he is in debt." She can make him her 
agent, but she cannot do it so as to enable 
him to engage in trade, manage it, devote 
all his time and energy to it, and hold 
the property so embarked, and the profits, 
beyond the reach of his creditors." The 
court, in this case, based its ruling not 
alone on the prior Illinois cases, but 
upon Freeman v. Orser, 5 Pucr 476 ; 
Sherman v. Elder, 24 N. Y. 383; 
Wooster v. Northrup, 5 Wis. 245 ; 
Glover v. Alcott, 11 Mich. 471 ; Gage 
v. Dattchy, 28 Barb. 622 ; Keeny v. 
Good, supra, and Hallowell v. Horter, 
35 Pa. St. 375 ; which are not entirely 
in accord with the principle announced. 
Although the court, in Dean v. 
Bailey, supra, followed the prior rulings, 
yet the case did not involve the question 
under discussion. The facts were that 
the wife owned the farm, stock and im- 
plements, and the family resided upon 
it ; and the question was whether or not 
the husband could exercise such general 
use and control over the personalty as 
would be consistent with his marital re- 
lations, without subjecting such property 
to the claims of his creditors. See Elder 
v. Cordray, 54 111. 244. 

The New Jersey court announced a doc- 
trine similar to that adopted in Illinois, 
except that the creditors are limited to 
the products or results of the husband's 
labor : Skillman v. Skillman, 2 Beasley 
409 ; Johnson v. Vail, 1 McCarter 423. 
But as this court cited the New York 
cases of Lovett v. Robinson, 7 How. Pr. 
105 ; Avery v. Doane, 3 Am. L. Reg. 
229, and Freeman v. Orser, 5 Duer 477, 
it is probable the doctrine goes further. 

The case of Fairbanks v. Mothersell, 
60 Barb. 406, cited in the principal case, 
contains expressions upon this subject: 
but that case is only authority upon the 
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question that a married woman can em- 
ploy her husband as her agent. A ques- 
tion now settled in the affirmative, as 
shown by the cases cited in Kelly on 
Cont. M. W. 178-185. 

The Michigan case, Glover v. Alcott, 

11 Mich. 471, announced that the fruits 
of the husband's labor — namely, property 
acquired in the business by means of the 
nusband's labor — was liable to the claims 
of his creditors. Although Judge Chkis- 
riANCT rendered a lengthy opinion, 
citing Gamber v. Gamber. 18 Penn. St. 
366 ; Keeney v. Good, 21 Id. 349 ; Swit- 
zer v. Valentine, 10 How. Pr. 109 ; 
Lovett v. Robinson, 7 Id. 105 ; Hurd v. 
Cass, 9 Barb. 366 ; Freeman v. Or.ier, 
5 Duer 479; liaybold v. Rat/bold, 8 
Harris 308 ; Marsh v. Hoppock, 3 Bosw. 
479 ; Gage v. Dauchj, 28 Barb. 622 ; 
yet the dissenting opinion of Campbell, 
J. , seems the stronger and reasons more 
closely. 

A Virginia case, Penn v. Whitehead, 

12 Gratt. 74, decided before the passage 
of the enabling statutes, held that the 
profits acquired in the wife's business by 
the skill and labor of the husband were 
subject to the claims of his creditors ; 
but in this case the principles of the com- 
mon law more or less applied to the 
question involved. 

On the other side of this question the 
New York cases afford the best illustra- 
tion. In Knapp v. Smith, 27 N. Y. 277, 
the husband carried on the business as 
the agent of his wife, and the result of 
his labor, amongst other things, was the 
acquisition of certain cattle, which the 
court held were not liable for his debts ; 
stating, that where an insolvent engages 
in business as the agent of the wife, 
" there is more or less reason to suspect 
that it is adopted as a cover to disguise 
the ownership of the husband and to 
defraud his creditors ; but whether it is 
or not, is a question of fact for the jury 
or other forum entrusted with the decis- 
ion of such questions." 

Buckley v. Wells, 33 N. Y. 518, in- 



volved the precise question, and the 
court said : " The wife of an insolvent, 
having a small separate estate derived 
from her mother, is naturally desirou9 
that her husband may be engaged in 
some business by which, in connection 
with her estate, a support may be pro- 
vided for a large family of children. 
The husband had been a merchant. The 
wife is willing to embark her property in 
that business with which her husband 
was familiar, hazardous though it be ; 
and she empowers him to carry on such 
business for her, on her money and 
credit, holding himself out to the world 
as her agent. There was nothing 
fraudulent in that. There is no law 
which mortgages to the creditor either 
the person or the labors of his debtor. 
The duty rests upon him to use his best 
efforts for the payment of his debts ; but 
there is a duty which he owes alike to 
the public and to his family which is 
sacred, and that duty is to provide for 
the nurture, education and support of his 
children. In seeking employment for 
that purpose, he may apply to the wife, 
if she have a separate estate, as well as 
to a stranger. The law allows her to 
hold property, and, of necessity, must 
allow her to manage it herself or employ 
others to do it for her. As to that sepa- 
rate property, she and her husband are 
as distinct before the law as if the marital 
relation did not exist, and can employ 
him and compensate him for the man- 
agement of such property." Draper v. 
Stouvenel, 35 N. Y. 507, accords with 
this, and Sherman v. Elder, 24 N. Y. 
381, contains a dictum against it. In 
Gage v. Dauchy, 34 N. Y. 293, the 
fruits of the husband's labor were the 
crops which he raised on his wife's land, 
and the court held they were not liable 
to the claims of his creditors. This case 
is followed and was controlled by Knapp 
v. Smith. 

The facts in Abbey r. Deyo, 44 N. Y. 
344, are in point. The husband, being 
insolvent, carried on for his wife a large 
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and profitable business in flour and feed, 
devoting all his time and industry, but 
did it under his own name of " Stephen 
Abbey, agent." The question raised was 
whether or not the profits and acquisi- 
tions accruing by reason of the husband's 
labor and skill were liable to satisfy the 
claims of his creditors, and the court 
held they were not. There was no agree- 
ment for the husband's compensation. 
The court stated that the wife could en- 
gage in business and employ her husband 
to manage it for her ; whether it was a 
device to cover up his property was 
a question of fact, and if he work for his 
wife without compensation his creditors 
cannot complain, have no claim on the 
products of his industry, and cannot 
compel him to earn wages for their ben- 
efit ; and hence he can work for his 
wife, or another, gratuitously or for 
maintenance. Said the court : "In ar- 
guing this point the appellant's counsel 
insists that the services, the time and tal- 
ents of the husband are valuable, and he 
has no more right to give them to his 
wife, as against his creditors, than to 
give to her his property to their preju- 
dice. The one, he says, is as much their 
property as the other. This is unsound. 
The property of a debtor, by the laws of 
all commercial countries, belongs to his 
creditors. He must be just before he is 
generous. He must pay before he gives. 
Not so with his talents and his industry. 
Whether he has much, or little or noth- 
ing, his first duty is the support of his 
family." Foster v. Persch, 68 N. Y. 
400, contains expressions to the same 
effect. 

In Cooper et at. v. Ham et al. , 49 Ind. 
400, the court held that a husband has 
the right to give his personal services 
and skill to the management of his wife's 
property and receive no compensation 
but the support and maintenance of him- 
self and family. And after a review of 
a number of cases, the court held the 
affirmative of, but did not decide the 
questions discussed in the authorities, 



which are whether the husband can, by 
his labor and skill, add to and in- 
crease the separate property of his wife, 
without giving his creditors the right to 
have the proceeds and profits apportioned 
between themselves and the wife ; or if 
the earnings of the husband should be 
invested in other property, in the name 
of his wife, or if there should be money 
coming to him for his services and skill, 
which could be reached by a proceeding 
in attachment or supplementary to exe- 
cution. 

Whilst the case of Patten v. Patten, 75 
111. 446, does not decide the point in 
conflict with the prior Illinois decisions, 
yet the reasoning in the case approbates 
the doctrine as advanced by the New 
York cases. 

The case of Rankin v. West, 25 Mich. 
195, seems to be in conflict with Glover 
v. Alcott, supra. In that case the husband 
was embarrassed. A vendor refused to 
sell to the husband, but sold to the wife. 
The business was in the name of the 
wife, but managed by the husband. The 
goods in the business were levied upon 
by the husband's creditors, and the court 
held that such goods were not liable. 
Coolbv, J., in delivering the opinion 
of the court, said : " We have hereto- 
fore held that a married woman may 
carry on business in her own name, and 
for that purpose may make herself liable 
for purchases on credit : Tillman v. 
Shackelton, 15 Mich. 447 ; and as she 
can do this, there is no reason why her 
husband may not be her agent for this 
purpose. If the husband, by reason of 
his embarrassment, is unable to carry on 
business and support the family in his 
own name, it is no impediment to the 
wife engaging in business for that pur- 
pose. It is a very sufficient and lauda- 
able motive for her to do so. If the 
property would never have come to hus- 
band or wife, except by the agreement 
that she should be the purchaser and 
carry on the business by means of it, 
such purchase cannot wrong his cred- 
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itors. Having the right to purchase and 
carry on the business, it cannot form the 
subject of complaint that she purposed 
to keep the property beyond the reach of 
her husband's creditors." 

In Keller v. Mayer, Straus £• Bautn, 
55 Ga. 406, the wife borrowed the 
money, and started the business in her 
name, but managed by her husband as 
her agent. The business increased re- 
paid the borrowed money, and became 
profitable. The husband gave his entire 
time and attention to the business. There 
was no agreement as to his compensa- 
tion. The husband's creditor levied 
upon the goods, claiming the products 
of his labor, but the court held such 
were not so liable. The court said : " If 
the husband, in buying and selling, use 
the wife's money for her in her business, 
the goods are the wife's, not the hus- 
band's, and are not, subject to his debts. 
If he he truly her agent, the fruits of his 
agency belong to her. If, on the con- 
trary, he is merely using the wife's 
money with her consent in his own busi- 
ness, she is his creditor for the principal 
advanced, with interest, and the stock 
and all accumulations are his, and the 
rights of his creditors attach." 

In Feller v. Aider), 23 Wis. 301, the 
question was whether or not the products 
of the husband's labor, to wit, the crops 
raised on his wife's lands, were subject 
to his debts ; and although the court held 
that they were not, following and citing 
the New York cases, including Owen v. 
Cawley, 36 N. Y. 601, yet the court 
stated " whether equity will determine 
the value of the husband's labor and 
apportion it to his creditors is not raised 
in this case. Some such relief was 
granted in Olidden v. Taylor, 16 O. St. 
509, which-seems reasonable and just." 

A good exposition of the doctrine was 
given by the court in Ashhurst v. Given, 
5 W. & S. 323, stating, " A man though 
indebted and wholly unable to pay any- 
thing, may dispose of his personal ser- 
vices at what price he pleases, and his 



creditors cannot object. If he be con- 
tent to give them for his mere support 
and maintenance, he has a right to do 
so, though, I would say, if he has it in 
his power by means of his personal 
services, even when he is destitute of 
all other means, to support himself and 
at the same time to pay his creditors, he 
ought to do so. But if he does not 
choose to do so, it cannot be tolerated 
for a moment that his creditors shall be 
permitted to seize upon whatever has 
been committed to his possession and 
care, to be managed expressly for the 
use and benefit of others and not for 
himself." 

The ruling that the products of the 
husband's labor in conducting the wife's 
business or property is not subject to his 
debts, received the assent of the West 
Virginia court in a well-considered 
opinion in Miller v. Peck el al., 18 W. 
Va. 75. 

With respect to the third proposition 
the rule is settled as stated, but the 
reasons advanced are different : Barto's 
Appeal, 5 P. F. Smith 386 ; Hughes v. 
Peters, 1 Cold. 67 ; Knott v. Carpenter, 
8 Head 417, 542 ; Litton v. Baldwin, 
8 Id. 209 ; Capp v. Stewart, 38 Ind. 
479 ; Robinson v. Huffman and Wife, 
15 B. Mon. 80 ; Webster v. Hildreth, 
33 Vt. 457 ; Pierce v. Estate of Pierce, 
25 Id. 511; White v. Hildreth and 
Trustee, 32 Id. 265 ; Caswell v. Hill, 
47 N. H. 407 ; Lynde v. McGregor, 13 
Allen 182 ; Coming v. Fowler, 24 la. 
584 ; Kirby el at. v. Burns ei al., 45 
Mo. 234 ; Love v. Graham, 25 Ala. 
187. Bat in Kirby et al. v. Burns 
et al., supra, it was held that such 
improvements could be reached by 
existing creditors of the husband : 
Caswell v. Hill, 47 N. H. 407 ; 
Pilaris v. Leachman, 20 Ala. 662 ; 
Love v. Graham, 25 Id. 187. Such as 
the value of lumber furnished : Hoot t. 
Sorrell, 11 Ala. 386. And the excess t 
Lynde v. McGregor, supra. There is no 
liability even if the improvements were 
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erected by a mechanic who expended ister, 4 Id. 515; Hill on Real Prop, 

moneyand labor at the instance of the hus- 54; Caswell v. Hill, 47 N. H., 407, 

band : Hughes v. Peters, supra; or if made and cases cited. 

with the full knowledge of the wife : The reasons do not appear sufficient, 

Capp v. Stewart, supra ; or he be insol- because no man has a right to cheat his 

Tent : Robinson v. Hoffman, Webster v. creditors. To divert his means to the 

Hildreth, supra. Because the wife could improvement of his wife's estate instead 

not prevent it, and because if the estate of paying his debts is cheating, and a 

would be liable, it would enable the hus- court of equity could, in such cases, 

band to destroy the separate estate, and protect the wife's property as well as his 

because a separate estate cannot be creditors. However, the courts hold 

charged by the voluntary act of another : otherwise. 

Corning v. Fowler, supra; Washburn v. Jno. F. Kelly. 

Sproat, 16 Mass. 449 ; Wells v. Ban- Bellaire, Ohio. 
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Account. 

Account rendered — Mistake — Correction. — An account rendered is 
only prima facie evidence against the party making it : Clark v. Mar- 
bourg, 33 Kans. 

Where there has been no mutual examination of an account consist- 
ing of many items, and the creditor notifies the debtor of a round sum 
being due thereon, which, by the mistake of the creditor is much smal- 
ler than the actual balance due, and the debtor gives his note for such 
balance and receives in return a receipt in full : Held, that the creditor 
may bring his action upon the original account, and if the debtor as a 
defence answers and attempts to prove an account stated and settled, the 
creditor may show under a reply containing a general denial that there 
has been no adjustment or settlement of the items of the account be- 
tween him and the debtor; that the receipt was given by him to the 
debtor through mistake, and that the debtor is only entitled to credit for 
the amount of the note given by him : Id. 

1 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1884. The cases will probably appear in 114 U. S. Rep. 

2 From Hon. N. L. Freeman, Reporter ; to appear in 1 12 111. Rep. 

8 From A. M. F. Randolph, Esq., Reporter ; the cases will probably appear in 
33 Kans. Rep. 

* From John Lathrop, Esq., Reporter ; to appear in 138 Mass. Rep. 

6 From E. L. DeWitt, Esq., Reporter. The cases will probably appear in 41 
or 42 Ohio St. Rep. 



